Election Assistance Commission

§9409.13 Procedures when the Gen-
eral Counsel directs an employee
not to testify or provide documents.

(a) If the General Counsel determines
that an employee or former employee
should not comply with a subpoena or
other request for testimony or the pro-
duction of documents, the General
Counsel will so inform the employee
and the party who submitted the sub-
poena or made the request.

(b) If, despite the determination of
the General Counsel that testimony
should not be given and/or documents
not be produced, a court of competent
jurisdiction or other appropriate au-
thority orders the employee or former
employee to testify and/or produce doc-
uments; the employee shall notify the
General Counsel of such order.

(1) If the General Counsel determines
that no further legal review of, or chal-
lenge to, the order will be sought, the
employee or former employee shall
comply with the order.

(2) If the General Counsel determines
to challenge the order, or that further
legal review is necessary, the employee
or former employee should not comply
with the order. Where necessary, the
employee should appear at the time
and place set forth in the subpoena. If
legal counsel cannot appear on behalf
of the employee, the employee should
produce a copy of this part and respect-
fully inform the legal tribunal that he/
she has been advised by counsel not to
provide the requested testimony and/or
produce documents. If the legal tri-
bunal rules that the subpoena must be
complied with, the employee shall re-
spectfully decline to comply, citing
this section and United States ex rel.
Touhy v. Ragen, 340 U.S. 462 (1951).

§9409.14 Fees.

(a) Generally. The General Counsel
may condition the production of
records or appearance for testimony
upon advance payment of a reasonable
estimate of the costs to the Commis-
sion.

(b) Fees for records. Requesters will
reimburse the Commission for the ac-
tual costs of time and resources spent
searching, reviewing and duplicating
records. Fees for producing records will
include fees for searching, reviewing,
and duplicating records, costs of attor-
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ney time spent in reviewing the de-
mand or request, and expenses gen-
erated by materials and equipment
used to search for, produce, and copy
the responsive information. The Com-
mission will charge fees at the salary
rate(s) (basic pay plus 16 percent) of
employee time spent searching, review-
ing, and duplicating records. Fees for
duplication will be the same as those
charged by the Commission for records
disclosed under the Freedom of Infor-
mation Act (11 CFR 9405), except that
the Commission will charge for the ac-
tual costs for each page of duplication
and will not provide the first 100 pages
for free.

(c) Witness fees. Fees for attendance
by a witness will include fees, expenses,
and allowances prescribed by the
court’s rules. If no such fees are pre-
scribed, witness fees will be determined
based upon the rule of the Federal dis-
trict court closest to the location
where the witness will appear. The fees
will include cost of time spent by the
witness to prepare for testimony, in
travel, and for attendance in the legal
proceeding.

(d) Payment of fees. Witness fees shall
be paid for current Commission em-
ployees and any records certification
fees by submitting to the General
Counsel a check or money order for the
appropriate amount made payable to
the Treasury of the United States. In
the case of testimony by former Com-
mission employees, applicable fees
shall be paid directly to the former em-
ployee in accordance with 28 U.S.C.
1821 or other applicable statutes.

(e) Certification (authentication) of
copies of records. The Commission may
certify that records are true copies to
facilitate their use as evidence. To ob-
tain certification a request for cer-
tified copies shall be made to the Com-
mission at least 45 days before the date
the copies will be needed. The request
should be sent to the General Counsel,
U.S. Election Assistance Commission,
1225 New York Avenue, NW., Wash-
ington, DC 20005.

(f) Waiver or reduction of fees. The
General Counsel, in his or her sole dis-
cretion, may, upon a showing of rea-
sonable cause, waive or reduce any fees
in connection with the testimony, pro-
duction, or certification of records.
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